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< ABSTRACT >

The Study of Right to Participate and Confiscation
for Another Digital Evidence

— Focus on National Security Crime —

Park, Woong—Shin

This study is aimed at examining eligibility for the direction and
viewpoint concerning search and confiscation of digital evidence under
Supreme Court of Korea case 2011mo1839 delivered in July 16 2016.

Digital evidence should be distinguished from material evidence
because of its unique characteristics such as independence, invisibility,
mass data. However, the Korean law regulates these exceptional
clauses passively.

In this sense, the problem is that whether criminal procedural code
should ensure party’s right to participate in the case of confiscation of
digital evidence. Not only does it protect privacy of suspect, but it
also forestall disputation admissibility of evidence. Although South
Korea Supreme Court decided that the pary’s should be guaranteed the
right to participate in all procedures for the search and seizure of
digital evidence, this paper pointed out that the Supreme Court's
position is unreasonable for practical reasons(Hash value, Issuance of
search and seizure list etc).

On top of that, the thesis discusses how to handle the digital

evidence that is not related to crime suspect during seize and
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confiscation in Korea where plain view is not formed like Anglo
American law. Supreme Court of Korea decided that a separate
warrant should be issued in this case, but in this paper we should
consider the introduction of independent urgent seizure in the long
term and insist that Independent Emergency Search and Seizure should
be preferentially introduced only for national security crimes.

The two main issues of this paper, which have been reviewed
above, can be regarded as the confrontation between whether the
fundamental purpose of the criminal procedure is to be regarded as
substantive truth discovery or due process of Law. The ultimate
objective of the criminal procedure should be to find the substantive
truth to achieve the purpose of the criminal law and to have proper
procedures to ensure the basic rights of the defendant by checking the

preliminary events of the state power that may arise in the process.

@ Key Words : Digital Information, Party’s Right to Participate, Confiscation
of Another Digital Evidence, Finding of Substantial Truth, Due
Process
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